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SPECIAL INVESTMENT CONTRACTS:
REQUIREMENTS
AND PREFERENCES

Special Investment Contracts
(SPICs), a relatively new form
of incentive to invest in Russian
industry, were introduced by
amendments effective from 30
June 2015 to Federal Law No.
488-FZ of 31 December 2014,
«On industrial policy».

Yulia POLYAKOVA,
VEGAS LEX Commercial group associate,
Moscow

LEGAL NATURE OF SPIC

A SPIC is an agreement under which an
investor undertakes to upgrade and/or
develop manufacturing of an industrial
product in the Russian Federation («RF»),
and the other party (the RF or a constitu-
ent entity of the RF) undertakes to provide
during the term of the SPIC incentives for
industrial activities specified by legislation
of the RF or the relevant constituent enti-
ty of the RF when the SPIC is entered into.

As such, one of the key obligations
of the public side towards an investor
under a SPIC is to provide incentives.
At the same time, the list of incentives
that may be prescribed in a SPIC is limit-
ed to measures provided by legislation of
the RF or the constituent entity of the RF
when the SPIC is entered into. Until re-
cently, the list of potential incentives for
investors under SPICs at the federal level
was relatively short. Therefore, any new
incentive measure provided by legislation
will make SPICs significantly more attrac-
tive to potential investors.

On 1 September 2016, amendments
to Federal Law No. 44-FZ of 5 April 2013,
«0On the contract system in state and
municipal procurement of goods, works
and services» («Law No. 44-FZ»), will
take effect. These include a new incen-
tive measure for SPIC participants: an in-
vestor under a SPIC, or a party engaged
by the latter, may now be granted sole
supplier status with regard to the pro-
curement of a product, the production of
which is set up or upgraded and/or de-
veloped under the SPIC (Law No. 44-FZ,
Art. 111.3). Below, this article examines
the conditions and procedure for applying
this incentive measure.

REQUIREMENTS FOR

THE INVESTMENT PROJECT

It is not enough for an investor (or a
party engaged by the latter) to mere-
ly enter into the SPIC in order to obtain
a sole supplier status. An RF government
act is required, and each of the following
conditions have to be met:

- the SPIC must be entered into by the
RF (or by the RF together with a constit-
uent entity of the RF and/or a municipali-
ty) —this means that the incentive applies
only to federal SPICs, and not to regional
SPICs, which currently make up the bulk
of the SPICs that have been entered into;

- the volume of investment under the
SPIC must exceed RUB 3 billion;

- the product must be made in the RF
by a Russian legal entity;

- the country of origin of the product
that is the subject of the SPIC must be
the RF.

Furthermore, a SPIC, when entered
into, must set out conditions precedent
to the investor’s right to enter into con-
tracts for the supply of the product as a
sole supplier, the maximum quantity of
the product thus supplied, and liability for
exceeding this quantity. These conditions
take effect only after the publication of
an RF government act appointing the in-
vestor as a sole supplier. It is worth not-
ing that according to the standard SPIC
form for selected industries (Approved by
RF Government Resolution No. 708 of 16
July 2015, «On special investment con-
tracts for selected industries»), a SPIC
may be amended only in the event of a
significant change in the conditions of
performance of the investment project,
or the nonperformance by the public side
of its obligations under the SPIC. There-
fore, the incentive in question cannot
apply to investors entering into federal
SPICs prior to 1 September 2016.

RESTRICTIONS

ON PROCUREMENT

The amendments to Law No. 44-FZ set
restrictions on the quantity of a product
purchased as part of an incentive meas-
ure, and on its price.

The total quantity of a product that
may be purchased from an investor (or
a party engaged by the latter) as a sole
supplier during a calendar year should
not exceed 30% of the total output of the
product during the calendar year. An in-
vestor in breach of this restriction is li-
able to a penalty in the amount of 50%
of the value of the surplus. At the same
time, there is no guarantee that 30% of
the total output of the product will be

o

purchased from the investor, as procure-
ment from a sole supplier is at the exclu-
sive discretion of the contracting author-
ity, which may substitute for a competi-
tive procedure if it so desires.

A product may be procured from an in-
vestor under a SPIC who is a sole suppli-
er at a price no higher than the maximum
price per unit for the product. The proce-
dure for setting the maximum price per
unit for the product should be established
by a federal agency authorised by the RF
government. No such procedure has yet
been approved.

It should also be noted that sole sup-
plier status is not granted to an inves-
tor under a SPIC on an exclusive basis.
The RF government may identify multi-
ple producers of homogeneous or iden-
tical products, with which contracting
authorities may enter into sole supplier
contracts.

PREFERENCES AT

THE REGIONAL LEVEL

As noted above, only investors under fed-
eral SPICs can be sole suppliers. At the
same time, this incentive may also be
provided at the regional level, though not
to participants in regional SPICs, but to
an entity with which a state contract for
the supply of a product that includes in-
vestment commitments is entered into
(a «supplier-investor») (Law No. 44-FZ,
Art. 111.4).

A state contract for the supply of a
product that includes investment com-
mitments is entered into following a ten-
der process based on an act of the su-
preme executive body of a constituent
entity of the RF. Law No. 44-FZ sets out
a number of requirements for such a con-
tract:

- the supplier-investor must undertake
to set up, upgrade and/or develop pro-
duction of a specified product in the RF;

- the term of the contract must not ex-
ceed 10 years;

- the minimum volume of investment
in setting up, upgrading and/or develop-
ing production of the product must be at
least RUB 1 billion;

- the country of origin of the product
that is the subject of the contract must
be the RF.

The contracting authorities of the rele-
vant constituent entity of the RF and the
municipalities in such an entity may enter
into contracts with a supplier-investor as
a sole supplier (Law No. 44-FZ, Art. 93,
part 1, clause 48).

In this case, as with a SPIC, restric-
tions are set on the price of the product
sold by the supplier-investor to the con-
tracting authorities. This price must not
exceed the maximum price set in ac-
cordance with a procedure to be estab-
lished by a competent government agen-
cy of the constituent entity of the RF. At
the same time, unlike with SPICs, the
amendments to Law No. 44-FZ do not
prescribe any restrictions on the quanti-
ty of the product being purchased from
the supplier-investor. As such, the suppli-
er-investor retains the possibility to sell
all the products produced by it that are
the subject of a state contract that in-
cludes investment commitments to the
contracting authorities of the relevant
constituent entity of the RF.

As with SPICs, multiple state con-
tracts that include investment commit-
ments may be entered into for homo-
geneous or identical products within a
constituent entity of the RF. According-
ly, the right to act as a sole supplier is
not granted to a supplier-investor on an
exclusive basis.

In general, the obligations of a suppli-
er-investor are in many ways similar to
those of an investor under a SPIC (set-
ting up production of the product in the
RF with a certain level of investment).
As such, it is unclear why the lawmakers
have decided to create this new concept
of a state contract that includes invest-
ment commitments rather than granting
such procurement preferences to partic-
ipants in regional SPICs. As a result, we
have a situation where parties engaged
in similar investment projects are being
offered different incentives. On one hand,
investors under regional SPICs cannot act
as sole suppliers in public procurement,
while on the other supplier-investors are
deprived of the preferences granted to
investors under SPICs (stability of legal
regulation, the tax burden, etc.). It would
seem that if investors had the right to all
these incentives together, this would be a
far greater incentive to industrial produc-
tion in the RF.

Despite their limitations and certain
debatable aspects, the amendments to
Law No. 44-FZ covered in this article rep-
resent a significant step forward, and
should help to make SPICs significantly
more attractive to potential investors. &

CUBUPCKAS
IOPUTMYECKAS
HEJAEJIA

B HoBocubupcke nosiBunacb HoBasi Miio-
wagka ans avanora 6usHeca, rocygap-
CTBa W ropuaundeckoro coobwecrsa — «Cu-
bupckas topuanyeckas Hedens», Kotopas
bynet otkpbita 8-13 okTs6ps. Ee Tema -
«[ocypapctBo M 6M3HEC: NMyTU pasBuUTUSA
n B3ammogencTems». OpraHmsaTopbl «Cu-
6upckon topuanyeckor Hemenu»: MnpasBu-
TenbctBO HoBocmbupckon obnacrtn, topu-
Andeckas komnanms «HKOckoHcanT», ropw-
Andeckas rpynna <«Bsputac», topuande-
ckas KoMnaHus LexProf.

IOpnanyeckas Hegens MMeEeT MpakTu-
YeCcKyl UEHHOCTb [N PYKOBOAMUTEsNEen
KOMMNaHW, nuL, MApUHUMAKLWMX YhpaBs-
JIEHYeCcKMe peleHns, W npeacraBuTe-
ner NpodeccMoHanNbHOro PUANYECKoro
coobwectBa. Ha meponpusatusax Hepenm
byayT 06CyxAeHbl aKTyasibHble BOMPOCHI
3aWnTbl U pa3BUTUS BusHeca, CTPYKTypu-
pOBaHWUS KamnuTana, HanoroobnoXeHUs u
obopoTa HeABMXKMMOCTHU.

lOpuanueckoe coobuwectso 6yaer
npeacTaB/ieHO BeAYLWMMU OpUCTaMu
n3 Mocksbl, CaHkT-leTepbypra, ToMm-
cka, Kemeposo n Hosocnbupcka. «Cu-
bupckas ropuanyeckas Hegens» Npown-
AEeT Ha njowaake npasutenbcrea Ho-
Bocnbupckomn obnactu, B 3anax Mapum
r. HoBocmbupcka, DoubleTree by
Hilton Novosibirsk, FMHTBE CO PAH.
Yuactue 6ecnnaTHoe.

CJINAHUA

N ITOIVTIOIIEHUA
B POCCHUHA

N CTPAHAX CHI

B ctonnyHoM oTene «Apapart lNapk Xasarr»
18 okTa6psa nporaet VIII exeroaHas KOH-
depeHums IBA «CnnsiHMS M NOrAoLeHNs
B Poccum n ctpaHax CHI .

DKCnepTbl NPOrHO3UPYHOT, YTO CAESKM,
CcBA3aHHble ¢ M&A B Poccum, KOTopble, No
MX MHEHUI0, YBEIMYMANCL B KONUYECTBE,
OOCTUrHYT cBoero nuka kK 2018 roay.
B pamkax KoHdepeHuMn Beaylime 3KC-
nepTbl BbICTYMNAT C AOKa4aMM O TEKYLUNX
1 NPeacTosimnxX U3MeHeHusax B paxkaaH-
CKOM KOAEeKCe W MNOoJEeNATcs OnbITOM COo-
npoBoXaeHusa caenok no M&A B Poccun um
CHI'. K obcyxaeHuto 6yayT npeanoxeHsl
TeMbl:

- Pa3BuTME KoOpropaTMBHOrO mMpasa:
MU3BJIEYEHHbIE YPOKM U KaKOBbl Cneayto-
wue warn?

— AKTyanbHble BOMpOCbl CAENOK Cu-
AHUS U MOrNOLEHUS: MHEHUS KOPUCKOH-
CY/IbTOB U MHBECTULIMOHHbIX 6@HKMPOB.

- My6nnyHble caenkun no CAUSHUIO U
MormoLweHmnto: obsasartenbHble U [06po-
BOJIbHbIE TEHAEPHbIE NpeanoxeHus B Poc-
cun, BenukobputaHum wn EBpoONenckom
coto3e.

- Pedopma apbutpaxa v caenok no
CMSHUIO U nornoLleHnto B Poccuu.

Cpeav NoATBEPXAEHHbIX CMMKEPOB:

- M. lanbnepwH, 3aMecTuTeslb MUHU-
CTpa toctmumn PO,

- I1. 3onotapés, McKinsey & Company,
Poccus.

- P. KButko, «lasnpomHedTb>», Poccus
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K yyactunio B KOHepeHuMn npurnalua-
IOTCH KOPMOpaTUBHbIE HOPUCTbI, HOPUCTDI
YaCTHOW MNPaKTUKK, DUHAHCUCTbI U ApY-
rme 3KcCnepTbl, cCneunanmsnpytowmecs B
cdhepe CIMAHUIA 1 MOrNOLEHNNA.



